      THE OPERATOR:  Good afternoon, everyone, and welcome to the 

effective hiring practices conference call.  Today we'll be with 

Mr. Tim Fuchs.  As a remainder, today's call is being being 

recorded.  Now, without further day, I'll turn the call to 

Mr. Fuchs.  

     >> TIM FUCHS:  Good afternoon, everyone, I'm Tim Fuchs 

andic to welcome you to -- I want to welcome you, thanks to all 

of you for your patience.  We were as frustrated I assure you, 

as you were with the technical issues we had last week.  It 

looks like we've got a good group on the web and I trust we have 

a good group on the phone as well, though I can't see those 

numbers well.  We've double and tripled checked the system and 

so I know we're going to have a good call.  This Strategic 

Management Series, we're really excited about it.  It's being 

presented by the CIL-NET, and I've receiving a message that the 

audio is too quiet in the Webinar, so wait a minute while we 

turn that up.  Okay.  We're bringing up the microphones in the 

Webinar.  Please wait while we do that.  Sorry for the delay.   

Sharon, I can hear you.  

     WOMAN:  You can hear me in the Webinar?  I can't hear 

anything.  

     >> TIM FUCHS:  I have to mute my Webinar speakers so I 

don't hear feedback. 

     >> WOMAN:  There's not a problem with the teleconference.  

All the sudden, the Webinar is not feeding audio, and I didn't 

do anything.  Sorry, Tim, it quit working.  

     >> TIM FUCHS:  Is it working now?  It looks like the mics 

were up.  

     >> WOMAN:  Melanie, can you refresh?

     >> PRESENTER:  Just do a refresh screen?  Okay.  

     >> WOMAN:  Because I don't see anything in my window 

anymore. 

     >> PRESENTER:  Follow me is on, and I can send page again.  

     >> WOMAN:  Let me start recording.   Tim, it's all yours.  

     >> TIM FUCHS:  Okay.  All right.  Thank you.  Sorry for the 

delay.  I'm going to start from the top, because the microphone 

was down in the Webinar.  So good afternoon.  This is Tim Fuchs 

from the national center on independent living, and thanks for 

joining us for strategic management and we're going to begin 

with part 1, effective hiring practices.  I want to thank you 

for your patience and we're excited about this series and glad 

that you're able to be with us.  If any of your colleagues were 

unavailable to join us, please do know, that this Webinar is 

going to be fully archived and available online in about a day, 

hopefully a little bit less, even, and we will e-mail everyone 

so you know when exactly it's up and how to access it.  This is 

being presented by the CIL net which is the training project and 

it's operated through a partnership among ILRU, MIKL, and APRIL

with substantial support and we will break several times to 

answer your question.  If you're on the web, you can ask 

questions in that public chat screen, and we will either address 

them as we go through the presentation or at the latest, during 

our Q and A breaks.  If you're on the telephone, when we do the 

Q and A breaks, Julia, our operator, will facilitate the 

questions.  The materials for today's call, including the 

PowerPoint presentation and an evaluation form, are located on 

the training web page that was sent to you in the confirmation, 

so you've probably already been there, I'm going to you this, 

WWW.NCIL.org/training/management2011materials.html., so again, 

if you are participating by telephone and haven't received that 

information, you will want to do that.  Having it in front of 

you is going to be important to follow the call.  If you're on 

the Webinar, it will be displayed automatically, and please do 

take a moment to fill out the evaluation form.  It's quite 

brief, very easy to complete, and very important to us.  If 

you're participating as a group, please feel free to discuss it 

and fill it out as a group, just as long as we have your 

feedback and know what you thought.  So without further ado, 

I'll present Melanie Herman, the executive director of the 

nonprofit risk management center in leaseburg, Virginia, outside 

Washington, D.C..  she's a savvy presenter and we've had a lot 

of fun planning this with her.  I know you will enjoy working 

with her.  So without any further delay, let's go ahead.  

Melanie?

     >> PRESENTER:  Thank you, Tim.  I want to welcome everyone 

to the call and thank you for allowing me to be the presenter 

for the series.  I thought I would kick it off, equal measures 

of optimism and care.  And the reason I say optimism is that 

when you hire new people and bring new people into your 

organization, you have an opportunity to bring in fresh ideas, 

some new energies to help advance the mission of your 

organization, and that creates an exciting opportunity in any 

organization.  And the reason I point out the issue of care, 

when you exercise care in your hiring practices, you'll not only 

wind up recruiting and hiring the most suitable applicants, 

you'll also avoid some of the other legal and other pitfalls 

that can happen otherwise.  And another point to make at the 

beginning, but exercising care, you'll reduce the challenges 

that may arise later on in the employment relationship, which 

we'll talk about in upcoming programs in this series.  I'm going 

to go ahead and advance it to the next slide, hopefully 

everybody will see the slide that's titled "When Does Hiring 

Begin?"

     Let's see what I need to do to get it to pull up that next 

page.   Hang on just a second.  All right.  Here we go.  When 

does hiring begin?  On this slide, I note that hiring actually 

begins when you identify the need for personnel.  So it's not -- 

it happens before you might expect.  Many people think of 

hiring, that the first step in the hiring process is the 

crafting of an advertisement announcing that a position is 

available, but I want you to step back and think for a minute 

about the time you identify a new position in your organization 

or perhaps you need a person to fill a vacant position.  One of 

the mistakes that some leaders make is very move too quickly 

into recruitment, so they don't take the time to think about 

what the needs of the organization are.  They're just kind of 

hurried to fill that vacant seat.  So I want you to think about 

beginning the process of hiring, not with an advertisement that 

you place in a newspaper, online, but start back even further 

with the position description itself.  It's important to start 

with the position description, even when you believe you're 

filling an existing position and the nature of that position has 

not changed 

     All right.  The next slide outlines a couple of hiring 

goals and I call these kind of big picture goals.  The first big 

picture goal is hiring the best applicant to fill open 

positions, and the next goal as you plan and undertake a hiring 

process is to avoid hiring individuals whose experience or 

background make them unsuitable for positions in your 

organizations.  Something that's really important to keep in 

mind.  And unfortunately, I think over the years, with the 

emphasis on the use of criminal history background checks and 

others there's been a focus on not reducing someone unsuitable 

rather than hiring the best to fill open positions.  So I think 

the best, I listed it first, very intentionally.  I want that to 

be the major focus, the overarching goal, and avoiding the 

retention of individuals who for whatever reason are unsuitable 

is a goal, but it's not your primary goal in the hiring process.  

     I wanted to spend a couple of minutes talking about some of 

the risks related to hiring, and I thought we would start with a 

big picture overall risk and that's hiring someone who is ill 

suited for the organization, you can imagine someone coming in 

and not having the talent and experience that you require for 

that key position, or in other cases, you may end up hiring 

someone that is ill suited to work in the organization.  They 

may have position-related skills, they may bring with them 

perhaps great accounting skills or financial management skills 

or skills in some other aspect of your operation, but they may 

not be the type of person who really works well in your 

organization, that is suited to the culture and environment in 

which you operate.  Another risk that you need to be aware of is 

committing some acts of illegal discrimination.  We'll talk 

about that, but that's certainly a backdrop of this session.  

Yet a third risk is hiring someone who actually poses a danger 

to consumers, and there are any number of dangers that a new 

hire may bring, certainly the risk of physical harm, emotional 

harm or theft of or damage to property, either property that's 

owned by the center or owned by a consumer or a violation of 

privacy.  And I think you're all well aware of these risks and 

you understand that these risks are in the backdrop and part of 

the consideration as you undertake a hiring process.  I would 

think the last issue, violations of privacy, has probably come 

to the forefront in recent years with so much more attention on 

the legal responsibility that organizations have to protect the 

privacy of not only their employees but volunteers and donors as 

well.  That seems to have been getting a lot of attention in 

recent years. 

     All right.  So in addition to creating some risk to 

consumers, a new hire that goes through your process could pose 

risk to your organization.  Certainly, your financial assets, 

your reputation among various stakeholder groups, staff morale, 

I'm sure many of you have experienced a situation where someone 

coming in has caused a disruption to morale and the positive 

work ethic that existed previously, and a new hire could pose 

safety risks to others and volunteers if new use them.  An issue 

that has come to the forefront on this particular list of 

bullets is number 2, the reputation among various stakeholder 

groups.  I think we're coming to realize that our employees are 

potential ambassadors for the mission and just as a employer 

volunteer can cause problems for us by doing things or saying 

things that reflect poorly on our organization and there have 

been some recent articles in the media and some recent cases 

involving the National Labor Relations Board about the extent to 

which an employer can restrict what the employee says about the 

organization.  To some, that's unsettled law and most are still 

reminding employers that they should tell their employees to 

exercise caution when talking about their organization outside 

the organization. 

     All right, let's go back to the hiring process and revisit 

the issue of goals, and what I'm trying to do in this slide is 

zoom in and take a look at more detail goals.  Now, I want you 

to keep in mind that I think hiring is a juggling act.  You're 

trying to do a number of things at one time and there are a 

number of things that you need to keep in mind while you're in 

the business of trying to find the most suitable applicants to 

find key position, so that's the overarching goal, finding 

suitable applicants.  Another I want you to keep in mind is 

casting a wide net.  I'm a firm believer if you work hard and 

succeed in casting a wide net, you end up with wider pool of 

people and it's a risk to your organization that I don't think 

you want to take to look -- only within a close distance of the 

organization for the applicant to limit your search, so how do I 

cast a wider net, how can I do a better job of that?  How can I 

make that a fundamental goal of the hiring process?  A third, 

again, we're zooming in with greater detail here, is to proceed 

within legal boundaries, and I wanted to make a couple of notes 

here.  Normally, most of the people if not all of the people on 

the call realize it works with the centers of independent 

living, over 50% of the decision makers must be individuals with 

disabilities.  Most of you are well aware of that.  Other legal 

boundaries that you need to be familiar with is the fact that 

state specific laws extend to federal, so if you look at state 

civil rights laws and federal civil rights laws, federal civil 

rights laws often have a high threshold.  States ville rights 

laws often have a lower threshold and a different criteria.  So 

state laws may applied to employers with fewer than 15 employs 

and most federal apply to over 15 employees, so you must be 

aware of federal regulations and state regulations and all of 

them according to the nature of your work and the source of your 

funding. 

     Another concurrent goal and I mentioned a few minutes ago, 

this is a juggling act, and I appreciate that, but another goal 

is that you tailor it based on the risk of the position, and 

many of the folks that I talk to, you know, express a desire to 

come up with a process that will work in all cases and really 

try to routinize their process to reduce the administrative 

burden and what I have to remind them, it's important to tailor 

your process to the risk of the position, because various 

positions have different risk and although it may be 

administratively simpler, it doesn't make sense from a risk 

management perspective.  So there you go with some concurrent 

hiring goals, and again, I see them as kind of a juggling act to 

keep all of those goals up in the air and make sure you're not 

forgetting any of those goals as you proceed. 

     All right.  In the slide you have in front of you I'm 

listing essential tools in the hiring process.  I see this as a 

toolkit and would urge you to think of this as a toolkit 

approach, and the fact of the matter is no one tool or others 

you may think of can do the job, no one tool helps you get a 

good applicant for a key position in your center, and it's going 

to differ based on the nature of the position, based on the 

culture and nature of the organization, based on any 

requirements that you're subject to and based on the risks of a 

particular position.  So a combination of tools is going to help 

you get the best result.  

     We're going to come back to these tools and talk about them 

in a little more detail in just a few minutes, but I thought I 

would deviate just a bit and talk about independent contractors.  

One of the issues that is frequently raised in our live 

presentations and sometimes in Webinars as well is the 

difference between an independent contractor and an employee, 

and I just wanted to say something right at the outset here.  

Retaining independent contractors is administratively simpler 

than hiring employees and I would assume everyone on the call is 

quite experienced, you've been doing this for some time, and it 

takes far less paperwork to bring an independent contractor into 

your organization, to hire someone in an independent contractor 

role, it's administratively simpler, but it's really important 

to understand that how you classify kids working for your 

organization needs to be based on an analysis of the position 

they're going to hold and their role in the organization and 

that it's improper to classify someone as an independent 

contractor as a way to easy that administrative burden.  I'm all 

in favor of easing administrative burdens wherever we can, but 

the Internal Revenue Service and the Department of Labor frown 

on that by classifying folks who should be classified as 

employees as independent contractor.  There's something to keep 

in mind here is that the court will presume if there's ever a 

legal challenge to your classification, the courts will presume 

that an employment relationship exists unless you can prove 

otherwise.  Unless you can prove otherwise.  The courts will 

presume, they will assume you have an employee, even though you 

call him an independent contractor, unless you have compelling 

evidence that that person really is an independent contractor.  

So what does this mean?  Well, the first point on the slide is 

that independent contractors should not be treated like 

employees, they have not protected under the anti-discrimination 

laws, for the most part, not protected under the federal 

anti-discrimination laws and not protected under the state 

anti-discrimination laws, although I've listed three states, 

knowledge -- New Jersey, Pennsylvania, and Washington, and they 

should have a written contract with the organization and not a 

position description.  So you should have due diligence to 

screen for independent contractor and be both optimistic and use 

great care but you don't want to be following your traditional 

hiring, but follow a separate path, and it's going to be one way 

of demonstrating, should there be a legal challenge, that you've 

retained an independent contractor and done so properly.  So 

there are a number of factors and issues to be considered when 

you're considering whether a position, a role in the 

organization is indeed properly classified as independent 

contractor or employee, but a couple that you might want to 

consider would be whether the position or the role is integral 

to the operation of your organization.  Is this an ongoing role, 

a day to day role that you're going to require for an indefinite 

period?  If so, it sounds more like an employee than an 

independent contractor, but not always.  Are you going to 

provide the equipment that the individual will use?  If so, it 

sounds more so like an employee than an independent contractor.  

If you're going to dictate when and where the work will be 

performed, if those are true, the role sounds more like an 

independent contractor versus an employee.  The last kind of 

twist here is that the facts and realities in interpretation of 

these issues varies under various state courts.  You might find 

in one state they say, no, you've misclassified that person and 

they're an employee, whereas with the same facts, another state 

might have different interpretation.  So they do differ in 

interpretation.  But this is something to keep in mind as you go 

about hiring employees.  Just remember that choosing to classify 

folks as independent contractor because it's administratively 

simpler is not a defensible position. 

     All right.  Some thoughts on avoiding illegal 

discrimination in hiring is the next topic.  The next suggestion 

I want to offer is that you consider developing an equal 

opportunity policy championed by senior management, clearly 

supported by senior management, that the people in your 

organization who are responsible for hiring, not only agree to 

it on paper and recognize this is the policy of the 

organization, but they really believe it.  They really believe 

that casting that wide net is the best way to get the most 

suitable applicants. 

     Another test is to make employment decisions in a 

transparent manner, and some who talk about transparency about 

being an important value, many of us don't make employment 

decisions in a transparent manner, so we identify the need for 

certainly roles, we don't let people know, we keep it to 

ourselves.  We're not free and sharing information about how -- 

why we need a particular position, where that position is going 

to report to, how it's going to fit in the structure, and how 

we're going about recruitment, and it's really important that 

you try to increase the transparency of your hiring efforts.  

When you do that, you create suspicion and you negatively impact 

morale among those in the agency, that are currently serving the 

agency.  So I would encourage you to look for ways to really 

undertake hiring in a more transparent manner.  Of course, as 

you recruit and hire, keep that goal of equal opportunity in 

mind and widen the diversity, of applicants, if they're coming 

from a narrow background and are not clearly representative of 

the community you serve, look for different sources.  How are 

you letting people know these opportunities exist in your 

agency?  Look at for different ways to let people know they're 

welcome in your agency. 

     I wanted to point out a nuance of illegal hiring that's 

been recently recognized.  An obvious case where a hiring 

decision was based on an applicant's membership in a protected 

group.  You decided not to hire me to be your finance member 

because I'm over 40 and there was another applicant younger than 

40 and you, from where you sit, thought that person had more 

energy, would be a better finance manager, would stay at the 

agency longer than I would.  That would be a clear case of 

discrimination based on age and it would violating the act and 

may violate relevant state law.  But there are less obvious 

forms of discriminatory hiring, and a nuanced form was explored 

in a recent hearing conducted by the Equal Opportunity 

Commission, held on February 16th and explored the issue of 

employers not hiring individuals who have been unemployed for a 

long period of time.  And of course because of the recessionary 

conditions throughout the country, there are many, many 

Americans who have been unemployed for longer than in history, 

and have come to apply for jobs with these long gaps, these 

period of gaps on their resumes, indicating they've been out of 

work for a six months, a year, 18 months, very long periods.  

What the EEOC was looking at, whether not hiring someone who has 

been unemployed for some period of time is kind of de facto 

discrimination, which it is not, because the state of being 

unemployed is not -- does not render you eligible for membership 

in a protected class, right?  So there are no federal laws 

preventing discrimination and individuals who are chronically 

unemployed, that's not a protected class, but whether the EEOC 

was looking at, the employer might not hire someone who has been 

unemployed for a long period of time who have a disparrate 

result on a protected group, racial and ethnic minorities are 

disproportionately represented in the chronically unemployed.  

So there's the decision where you make the decision not to hire 

someone who is protected, who falls within a protected category, 

and then there are the more nuanced which we're just beginning 

to understand. 

     Okay.  On the next slide in front of you, I started this 

four-part process to avoid illegal discrimination in hiring, and 

I wanted to go over these with you briefly and then we're going 

to take some questions at this point in the program.  So the 

very first step and the focus is to avoid illegal description, 

but your desire is to retain the most suitable applicants for 

the position, determining the minimum qualifications of the open 

position.  So I would ask that you consider whether there are 

physical requirements associated with the position and minimal 

education for experience requirements and take some time to give 

this some thought.  One of the things that tends to happen in 

organizations that have been in existence for some time is that 

the position descriptions don't get revisited or edited very 

frequently.  When someone leaves the job in our organization, we 

tend to pull out the old position description that was created 

five or ten years ago and assume that will continue to work.  

But I think it's really important to think about what are the 

real minimum requirements of the position.  And in some cases 

you may find you've got very stringent requirements and a 

candidate could do quite well on the position without the 

background or the educational requirement or experience 

requirements that you've got indicated.  If that's the case, 

then I would recommend that you change those minimum 

requirements.  Now, on the opposite side of the coin would be a 

case where you've discovered working with someone in that 

position that needed more experience or a higher level of 

education or perhaps it has more physically demanding 

requirements.  Don't assume the existing position description is 

going to work for the future.  Take a moment and look at that.  

So that's an important first step to hire the most suitable 

person for your organization and reduce the discrimination.  So 

determine, who is an applicant and this is important for a 

number of reasons and one is that you may owe some duty to those 

who have been determined as applicants and you may determine 

that only someone who meets minimum qualifications is an 

applicant and that means that someone who sent you an 

unsolicited mail -- you used to get them in the mail.  It was 

common.  Now they send them through e-mail, if you have an 

opening, I'd like to be considered.  The reason you don't want 

to consider someone as an unsolicited resume as an applicant, 

then it becomes a larger pool of people to deal with than you 

need to.  So determine who is an applicant for a position and 

for me, that would include completing an application.  We'll 

talk about why an application is so important in hiring in just 

a few minutes. 

     All right.  Step number 3.  Is to be consistent.  And here, 

I wanted to point out two different forms of consistency.  The 

first is what I call process consistency, and that's in your 

organization in general, that you're using a consistent hiring 

process, that for example no one in your agency would believe 

for a minute that certain positions are given to friends and 

family and relatives and people who know your existing senior 

managers, while others are advertised, that no one would think 

for a minute that they adhere to consistency, that it's casting 

a wide net for all positions and there's not one route to go for 

key positions.  So overall consistency is very important.  The 

second is what I'm calling screening criteria consistency, and 

what that means, with respect to each position that you use the 

same set of screening tools.  So position A, may be -- you may 

end up using three or four screening tools.  Position B, you may 

use only two screening tools.  It's not necessary that you use 

the same set of screening tools or the same screening process 

for every position in your organization.  In fact, it may be a 

better approach to have a slightly different screening process 

for different positions.  So a great example would be somebody 

who is being considered for a finance position may be subject to 

a difference in a screening tool than someone who is going to be 

considered for a caregiver position or a position that has an 

education focus.  Or one that's involved in transportation, has 

transportation duties or responsibilities.  So it's important to 

use the same set of tools when screening applicants for a single 

position, but not that each position use the same set of 

screening tools.  You may have different tools for different 

positions.  So that's step number 3, and that's the issue of 

consistency, and I've talked about two different types of 

consistency.  

     And then step number 4 is always use job-related criteria 

while making hiring decisions.  And this related reason should 

determine why one candidate was selected in favor of another, 

and as you can probably guess, you should be able to show that 

business-related decisions, business-related reasons were key in 

any particular hiring decision, that it wasn't just a whim, that 

you didn't flip a coin, there wasn't any form of favoritism or 

discrimination, but it was business-related reasons that guided 

you in selecting which person for a position.  Okay.  We've come 

to the time in the program where it's time for questions and 

answers for the first segment.  I want to turn it back to Julie 

and Tim to see if we have any questions.  

     THE OPERATOR:  Thank you, if you would like to ask a 

question using your phone, you can do so by pressing zero, then 

one, on your telephone keypad.  Again, to ask a question using 

your phone, press zero, then one, on your telephone keypad.  

Your first question comes from Jim Benson.  Thank you, sir.  

Your line is open.  Mr. Duncan, your line is open.  

     >> PARTICIPANT:  Hello.  

     THE OPERATOR:  We can hear you.  Go ahead, sir. 

     >> PARTICIPANT:  In the question about hiring 51% of 

disabilities, how can we ask a person if they have a disability 

if it's not a physical disability?

     >> PRESENTER:  Coming up in probably a dozen slides in the 

program, actually right after the next break, I wanted to talk 

about the Americans With Disabilities Act and those three stages 

of the employment process, prior to employment, after the 

applicant is given a provisional job offering and then after it 

begins.  There are strict rules about how you can make inquiries 

about disabilities, and they're different at each stage of the 

employment process.  So this is a challenging issue.  I noticed 

there was a little text message on on this topic as well.  If 

you find you're not reaching that target, you need to look for 

different avenues and different ways to cast that wide net, and 

I would like for every resource available to you to talk with, 

for example, colleagues from other organizations that are hiring 

staff with disabilities, how do they reach out to that community 

and cast a wider net?  How are they more successful?  But it's 

going to be down the road a little bit before you're able to 

determine whether someone you've made an offer to has a 

disability and helps you meet that goal that you're subject to 

or that requirement that you're subject to.  So I'm sorry I 

don't have an easy answer for you, but it's important to look at 

when and -- not only when you may ask questions about 

disabilities, but also what types of questions you're able to 

ask and follows the guidelines very carefully, but overall, look 

at ways to cast that net as wide as possible.  . 

     THE OPERATOR:  Your next question comes from Julia Palmer.  

Go ahead, ma'am. 

     >> PARTICIPANT:  Yes, I run an organization in Kansas that 

focuses on youth with disabilities, and I'm wondering how you 

would develop a pay scale between the different positions, 

especially if there is not a similar organization within the 

state. 

     >> PRESENTER:  Right.  The question has to do with how do 

you come up with perhaps a different pay scale for young 

workers.  One of the first things you want to check into is the 

minimum wage law in your state and federal minimum wage law and 

the requirements with respect to young people, because sometimes 

there is a different threshold for workers under a certain age.  

There are clearly laws that pertain to whether -- what age 

you're able to hire individuals to perform certain jobs.  The 

government is very interested in protecting young people from 

exploitation and does not want us to be hiring individuals who 

are too young for the work, the nature of the work, but there 

are also laws about the minimum wage.  First of all, check out 

and figure out what the minimum wage is, what the breakdown is 

with respect to the age of the worker, and if there is in your 

state a differential and that is kind of a tough task, if you 

really can't identify what -- there are no other employers that 

are hiring individuals at that age for that kind of work, then 

it's difficult to determine what the wage would be.  I don't 

think there's really a scientific way to go about it but I would 

look at the level of experience, the level of effort, and you've 

got to factor in what your funding resources are, what you're 

able to pay, and I guess another consideration would be whether 

paying individuals at a certain level, if you're able to 

retain -- first of all, attract good candidates, but you have to 

retain good candidates.  This is another example, it's kind of a 

juggling act.  You may want to pay at a higher level but find 

your funding does not allow you to do so.  I would start with 

minimum wage laws in your state and look at the federal and the 

state laws to determine whether -- what the cutoff point is for 

employees of a certain age and make sure you're at a minimum 

following that, to make sure you're not paying young workers 

under the minimum wage for that age grouping, and secondly, I 

would look at what your funding permits in terms of wage 

payments, what's realistic, what your experience has been 

attracting and retaining workers at that level.  

     THE OPERATOR:  That was the last of your audio questions.  

Mr. Fuchs, do you have any web questions?  

     >> TIM FUCHS:  Yes, thanks, Julie.  For the folks on the 

telephone, I'll read it out loud.  How can CILS effectively deal 

with the mandate to hire people with disabilities, particularly 

when the pool is so small?  I know you've touched on it, but if 

you can deal with it directly. 

     >> PRESENTER:  Right.  I think this is going to be a 

perennial problem for CILs.  I think we have to look at creative 

ways to cast a wider net.  How do we find out, how do we reach 

candidates that will not only help us achieve our mission and 

retain the best applicants for a particular position, the most 

suitable applicants for a particular position but meet this 

requirement.  And talking with CILs, inviting them to help 

brainstorm about what potential sources you might pursue for 

recruitment, that's an important first step.  Sometimes we don't 

bother to take the time to ask our staff or let them know, I 

mentioned being transparent in the hiring process.  Let your 

staff know that you're going to be recruiting for this important 

position and ask your staff to help brainstorm.  What ways might 

we reach out to the widest possibility?  We want to hire, our 

mission is critical, we want to bring in terrific people.  How 

do we do that, reach a much wider audience than we have in the 

past?  And I think you'll be surprised at some of the creative 

ideas your own staff comes up with.  I think one of the mistakes 

we make, we identify someone who becomes a human resource 

specialist and we limit this to that one person.  That doesn't 

mean you don't need someone with experience in human resource, I 

think that would be an asset, but sometimes you forgo the 

possibility of getting ideas and suggestions from that wider 

pool.  Within your staff, you're going to have individuals who 

are technologically savvy and might have ways that you might not 

have thought of if you're not technologically savvy.  You're 

going to have people with varying levels of technology and able 

to cast that wider net.  

     >> TIM FUCHS:  Great.  Thanks so much.  That was our last 

question, so we can go back to slide 13. 

     >> PRESENTER:  We're at some legal do's and don'ts and 

these are legal reminders.  Make sure you're creating objective, 

job-related qualifications standards for each position, to make 

sure they're consistent with the running of your organization, 

really related to the job at issue.  The second point I wanted 

to make on the slide, avoid the homogenous recruiting, only in 

the same publication, over and over again.  You're going to end 

up going to the same pool.  We talked about that in.  Q and A 

session, that an important goal here, and it helps you achieve 

some other goals related to hiring, is to cast that wide net, 

and be sensitive to religious accommodations, to provide 

reasonable accommodation for religious practice, and this is a 

great place to remind you in recent years the federal government 

websites including the Department of Labor and the EEOC have 

improved in the last five years and decade, they're 

unrecognizable from what they looked like 10 or 15 years ago, so 

I would urge you to take advantage of these free resources 

available from the federal government, they will give you 

guidance, they're becoming very user-friendly.  When they were 

first developed, many of them contained copies of laws and 

regulations, and wading through those was very difficult and 

tiresome, but now all of these websites, including the EEOC and 

Department of Labor websites, I would urge you to have both the 

state department of labor webside and the EEOC websites 

bookmarked on your browser.  Okay.  We had a question from the 

chat that I wanted to touch on, we hired someone full time for 

six months.  Should I have classified them as an independent 

contractor and set up a contract versus an employee, and that's 

a great question.  Unfortunately, it depends.  It doesn't depend 

on the length of the position, how long they serve whether 

they're an independent contractor or an employee.  You could 

have an employee who only serves for a month.  You could have an 

independent contractor that serves for years.  It doesn't depend 

on the length of service, however, I said something that may 

have cause some confusion, and that was, one of the measures for 

determining or whether the factors to determine whether someone 

was an employee or independent contractor was whether their work 

was integral to the operation.  Is that something that you 

needed help on for a short period of time?  You could have 

someone who is an employee who is integral to your organization 

but you only needed them a short period of time.  So the length 

of time did not control.  Did you provide equipment, did you 

require them to work 9 a.m. to 5 p.m., did they have a position 

description, if all of those were true, that sounds like an 

employee and that was the proper classification.  One more point 

on this issue.  Keep in mind there are potentially steep 

penalties and risks associated with misclassifying someone as an 

independent contractor when they should have been an employee, 

but on the other hand, there are very few risks, downside risks 

to misclassifying someone as an employee versus an independent 

contractor.  Basically, if you like that mistake, the latter 

mistake, you're requiring a better administrative effort on your 

part and more cost to have the requisite benefits if other 

things that employees are required to do.  Let's go back to the 

local do's and don'ts, avoid creating unintentional employment 

contracts.  Keep in mind in most states, employment at will is 

the law of the land, in all states except Montana, and either 

the employee or the employer may terminate at any time for any 

reason expect an illegal reason, so that's the law of the land 

except in Montana, but things you say to a employer can erode 

that so it gives you the opportunity to remove someone who is no 

longer required, whose work doesn't meet your standards and 

gives them the right to leave positions without penalty.  But 

you don't want to impinge on that employment at will status by 

creating unintentional employment contracts which contracts them 

for a period of time.  It says, I'm hiring you for the following 

one-year period, you will be paid this amount of money, making a 

commitment to someone for one year.  What that means, if you 

terminate them in less than a year, if you need to remove them 

for any reason in less than a year, you potentially owe them for 

that full contract, which could be a substantial amount of 

money.  So I encourage you to add that they're an employee at 

will, not subject to an employment contract actually on your 

application.  We're going to take a look at that in a minute.  

Now, I mentioned I would tell you why I think an application is 

a valuable screening tool.  An application allows you to collect 

the information that you need from applicants and to collect 

consistent information from all applicants, and the opposite, 

being just accepting resumes, when you accept an resume, people 

give you the information they want you to know about.  They're 

telling you what they want you to know and maybe not everything 

you need to know.  When you collect resumes, you have very 

inconsistent information.  One has noted their educational 

background, another gives you education.   An application allows 

you to get consistent information from applicants, and it's a 

great screening tool. 

     >>> An application should have language that protects your 

organization, a truth clause, and permission to check the 

applicants' background and waiver.  What I've given you in the 

next three screens is language that I would put in a 

certification paragraph, and it includes the elements we've 

talked about.  For example in this first screen, part one of our 

three-screen certification language, I've offered a truth 

clause.  Basically a truth clause, I as the applicant, certify 

that the information in this application is accurate and 

complete.  I understand that giving false information during the 

hiring process is a serious matter and is grounds for dismissal 

and forfeiture of related benefits.  That's important, and I had 

one client who found themselves in the difficult position of 

having to terminate someone and they were very nervous about the 

grounds for termination but they realized the applicant can 

given a very big lie and she had signed this truth clause thing 

saying that her application was true.  

     All right, the second section of this screen that we're 

looking at now, the certification, says, I authorize the 

organization to investigate any information obtained to the 

suitability for employment.  This is the commission to conduct a 

background check.  The next screen, the third screen in our 

three-screen certification piece, the language indicates indeed 

the position is an employment at will position, and that just 

reiterates what we mean by employment at will, it may be 

terminated with or without cause or notice and that furthermore, 

no one has the right to change these terms and only me or the 

head of the organization can change the at-will nature of my 

employment.  You're telling people right away what they can 

expect.  Okay.  We're now on the third screen of the 

certification language and this gives you, the employer, 

permission to check references and has language with the 

applicant waives any claim for disparagement defamation, 

slander, or libel against any former employer, so this is to 

contact past employers, background rights and information and a 

waiver of the right to sue those past employers for whatever 

information they might provide.  We're going to continue with 

the additional tools, we talked about the application, let's go 

back to the position description.  I'm a big believer in having 

a well-written and carefully crafted position description.  I 

don't think you're going to be able to find the most suitable 

applicant in it's not properly defined.  So it's a recipe for 

disaster, and when you're updating it, I want you to think about 

a couple of questions.  Ask yourself, are the duties and 

responsibilities clear and are the minimum requirements 

appropriate?  Do these still fit, given what I know about the 

position in the organization, and is it reasonable that we're 

going to find applicants to fit the bill?  If you think you're 

not going to find applicants to fit the bill, you want to 

revisit the minimum requirements and consider whether lesser 

requirements or less stringent requirements would be appropriate 

for your hiring process.  So I've listed on the next slide, what 

I'm calling elements of position description, and that's really 

are starting points, that your position descriptions may include 

additional information, but at a minimum, I think you want to 

include the job title, references of job classification, whether 

it's exempt or nonexempt, whether it's full time or part time, 

and whether it's a regular position or a temporary position.  

One of the mistakes I see from time to time is employers who use 

the word "permanent" on their job descriptions.  Please don't 

use the word "permanent" to describe the nature of a job in your 

organization.  It sounds like a lifetime and these are ongoing.  

Temporary is short term.  Don't use the word "permanent."   I 

think you want to include a job purpose statement and describe 

how it fits into the mission statement, the job functions, the 

responsibilities, and those minimum qualifications.  All right.  

Let's turn our attention to the application, again, I encourage 

you to all use applications, and there shouldn't be any 

positions where you have a resume, because you want to collect 

the same types of information on all applicants and the way you 

do that is by asking questions on an application.  Remember to 

evaluate candidates, and that's a great reminder, are there any 

questions that are of no use whatever, are not relevant, are not 

helpful, and wouldn't be able to help even if we got good 

answers.  So that's an important reminder about applications, 

and include the truth clause, that permission clause about 

checking background and information and the waiver of the right 

to sue and those were all included in that sample information I 

provided to you.  

     Okay.  Let's turn to interview.  It's important that you 

include the same questions for all interviewees.  That doesn't 

mean you should ask the same questions for all positions and 

prospective employees, but for all interviewees for a particular 

position.  That interview guide is really going to help you.  

Some questions to avoid, certainly those questions whose answers 

you aren't legally permitted to consider, and I've listed those 

in front of you, age, graduation dates or month of residence at 

a particular address, to religion, marital status, prior workers 

compensation claims, childcare arrangements and so forth, and 

again, the equal opportunity commission and your federal and 

state department of labor offer very helpful guidance on their 

respective websites about what to ask and whatnot to ask.  Many 

have preemployment guidance and they'll give you a list of 

questions you absolutely may not ask in that state.  I would ask 

you to visit those at you revisit your hiring process.  This 

next screen I listed some questions that you shouldn't ask, 

shouldn't ask whether an applicant uses alcohol or drugs, has 

ever been addicted to drugs or alcohol, is undergoing treatment, 

the second relates to whether the applicant has disabilities, 

has been counseled for any mental conditions, has any major 

illness.  You may ask whether he or she is capable of performing 

all the written jobs duties of the written description and I 

have a feeling that most of you are well aware of that.  The 

next relate to questions you would ask with a disability, and 

again, I would urge you to consult the federal that have very 

specific website in response to questions, in responses to cases 

that have occurred, and the guidance coming from these agencies 

is more explicit and clear than it's ever been before, so it 

really is very helpful, where 10 or 15 years ago I would have 

said it would be hard for someone even with a strong legal 

background to interpret and understand this guidance, but I 

think following the guidance is really important.  And anybody 

in their agency who is involved in hiring, really should be 

familiar with this guidance.  So you may ask if you reasonably 

believe than an applicant's ability could affect whether they 

could effect the job duties, whether they need accommodations 

and if they can perform or demonstrate how they can perform job 

tasks.  All right.  Let's go ahead and see if there are any 

questions at this stage and right after this, this short break, 

we're going to go on to a short discussion of the Americans With 

Disabilities Act and we're going to talk about reference checks 

which I think is an underutilized screening tips and tools and 

talk about criminal background checks before we wrap up.  

     THE OPERATOR:  Thank you.  If you'd like to ask a question, 

you can do so by pressing zero, then one on your telephone 

Mr. Fuchs, are there any web questions?  

     >> TIM FUCHS:  I do.  This comes from Darcy, and she wants 

to know, Melanie, if you have a source for purchasing items with 

the language you advise. 

     >> PRESENTER:  I don't have a recommended source and ask 

questions you can use and evaluate in evaluating candidates, so 

that might not work, and the certification language, the truth 

clause, the permission to conduct a background check and the 

waiver language, you are certainly welcome to use that in your 

applications or add it to your applications.  The last thing I 

want to say about this, an application is not only requesting 

information but is going to be used in a very productive way, 

and with that in mind, I would definitely recommend that you 

share any draft that you use with an attorney who is licensed in 

your state who can look at that application and examine it in 

the context of state law and state requirements and give you 

some advice that's relevance based on the laws and requirements 

of your state and with the understanding of the regulations that 

you're subject to.  So I can't give you a source of a company 

that just generates kind of a standard format, but I almost 

advise using against it because I think it's important that 

companies have applications and you may have different 

applications for different positions in your organization, and I 

know that sounds like more work, but if you've got an position 

with responsibility for transporting people or supplies for 

driving, you may ask them other questions that might not be 

relevant to people with driving responsibilities, so you might 

have different applications if you've got employee positions 

versus volunteer positions and a very different process if 

you're using independent contractors.  

     >> TIM FUCHS:  Melanie, I don't want to take up too much 

time, but since there wasn't an audio question, I'm going to 

take the opportunity to ask something that is common at centers.  

A lot of them will ask questions, some iteration of, can you 

tell me about your experience with disability or can you tell me 

about your experience with the disability rights movement or can 

you talk about your personal experience with disabilities.  Any 

thoughts on the legality of that?

     >> PRESENTER:  Sure, sure.  I think it makes sense that 

employers may want to ask questions about an applicant's 

interest in the mission of an agency.  So to me, that sounds 

like the mission of the agency, just as an organization that 

serves children would want to ask applicants, what's the Genesis 

or nature of dealing with children.  That's what we do here.  So 

I think it's legally permissible as long as it's understood as a 

way to identify the candidates' interest in advancing the 

mission of your agency and you might preface it by just being 

very clear and saying, you know, this is a mission-driven as 

well as a service-driven organization.  We offer various 

services but we're also mission-focused and for key positions, 

we're looking for people that really have a sense of interest in 

our mission, and I would kind of preface that question with that 

backdrop, so it's clear the question is not asked as a way to 

ferret out whether the applicant indeed has a disability.  It's 

not kind of a way around, asking that particular question.  

     >> TIM FUCHS:  Great.  And we have about 18, 19 minutes 

left, and another question has just rolled in.  Do you think we 

have time to take it?

     >> PRESENTER:  Sure.  

     >> TIM FUCHS:  Okay.  Linda freesen wants to know where she 

could find the rules of posting a new position if we want to 

hire a current volunteer. 

     >> PRESENTER:  Where would I find the rules of posting a 

new position if we want to hire a current volunteer.  In many 

aspects, you're not going to be subject to rules and 

requirements about how you post a position, so there are no 

certainly requirements that prohibit you from only posting 

positions internally or using word of mouth as a way of 

recruiting.  Having said that, I'm talking about general 

requirements that would apply to all employers.  You may be 

subject to some additional requirements by virtue of your 

funding or where regulations that apply to your particular type 

of organization, so you need to be very cautious about that and 

see if you're required to recruit widely and keep in mind that 

offering a position, if you have a new position opening, 

offering it to one person and not offering it kind of flies in 

the face of that goal of operating a wide net.  I can understand 

you think you have the ideal person right there ready to go, but 

there's nothing that legally prohibits you from retaining that 

person, but there are some downside risks, with your 

organization, that require that you conduct that process more 

openly.  One that immediately comes to mind is the fact that 

people within the organization may feel, here was a key position 

and they just offered it to someone without casting that wide 

net and see who was interested, and someone may be interested in 

feels wrongly overlooked and may feel some discrimination.  

There's some downside risk to that. 

     Okay.  If it's okay, we'll go on with the next set of 

slides.  So on the next two slides, I've tried to outline these 

three stages that relate to the Americans with disabilities act 

of 1990 -- before you can make an offer, post offer, after 

you've made that offer, and then during the employment 

relationship.  And I would strongly recommend that you look at 

the EEOC website that I've referenced previously and what I've 

done at the slide is giving you that exact language of EEOC 

guidance.  I didn't want to try to rewrite it for you, when you 

rewrite something, there's the potential for misinterpreting it. 

     All right.  This next slide talks about the second stage 

after the applicant is given a conditional job offer but before 

they start work and then the third stage.  So again, I would 

refer you back to that EEOC that I referenced earlier that was 

provided on a prior slide.  Make sure that everybody working in 

your organization is familiar with these issues.  They are 

complicated, and you need to take some time to look at them 

carefully.  Just a reminder, if they state their disability will 

not affect job performance, you're not allowed to pursue it 

further and this is the link to the EEOC on the guidance on this 

issue, and I think this is helpful information.  I do find this 

agency is constantly updating to its prior guidance.  I want to 

spend a few minutes about reference checks and top reasons to 

check references.  I find in counseling employers, many are not 

checking references as they used to.  The mission of your 

organization is definitely worth the time required to find the 

most suitable applicant.  Another important reason is that many 

applicants lie about their past.  There was an interesting 

article about lying at Forbes.COM and the article was entitled 

"The Most Common Resume Lies," and I want you to take a look at 

that.  You're not getting the full picture of what an applicant 

brings to the table and the research has shown that many 

candidates describe themselves, pump in their resumes and 

interviews, most describe as the person they would like to be 

rather than who they are.  They have this vision of who they are 

that may not be consistent with their actual performance in the 

past.  So we're going through five top reasons to check 

references, number 4 is to avoid claims of negligent hiring, 

alleging that your organization didn't go far enough in your 

screening process and you negligently hired someone who posed a 

danger to perhaps a consumer, to perhaps others in the 

organization.  In order to prevail in a negligent hiring case, 

the person who brings the claim against you must jump through 

three hoops, the first is that the employee had a duty to 

exercise care in selecting competent employees, so that's 

something they would have to prove, second, that the employer 

knew or reasonably should have known that the employee you hired 

or was unfit and that the third was that the employee caused 

harm.  You would not be found negligently hired if you exercised 

care in finding competent employees, but the incompetent 

employee did not cause any harm.  So all three of these have to 

exist for someone to prevail in a negligent hiring case.  The 

top reason is what you don't know about people can hurt you.  I 

believe checking references will help you identify who may cause 

harm or puts your agency at great risk.  Kind of related to 

number 5 are some other reasons I listed as bullet points, 

checking references actually helps you increase productivity.  

The more you can find out about someone's past performance, the 

better you'll be able to predict how they'll perform in your 

organization.  So that's something that doesn't necessarily come 

through on a resume or application or interview, is how well 

someone performed in the past.  That's something you can get to 

effectively in a reference-checking situation.  And then the 

next reason I listed is the 80-20 rule, you've probably heard 

examples of the 80-20 rule, the example here is that 80% of the 

loss, disruption, and turmoil in your agency will probably be 

caused by 20% of your staff.  As you go through this hiring 

process, as you look at the various tools at your disposal, 

don't forget reference checks.  I think they're a great tool, an 

underreferenced tool, and check references in an efficient 

manner and give references as well.  A couple of 

reference-giving challenges, the first is the brick wall and 

that's encountering a former employer who is unwilling to 

provide anything other than confirmation of dates of employment, 

final salary, and in some cases you'll see our attorney has told 

us we're only able to provide the following information, so 

that's a challenge.  Another challenge is that you may not get 

apples to apples information.  So one applicant may have 

references that provide very extensive information and you get a 

really good picture of how this applicant may perform and 

another applicant may be more competent and suitable but they 

give you that brick wall answer.  So you're going to experience 

some challenge in getting information and challenges in terms of 

trying to compare applicants with this reference information. 

     My next slide outlines some reference-checking approaches 

and certainly the most expensive approach is going to be 

in-person meetings, so if you try to schedule meetings, you're 

going to be spending a lot of time.  A less costly approach and 

popular is checking references by telephone.  Another popular 

approach is using written reference forms.  This is probably the 

least costly appropriate.  It doesn't involve the telephone tag 

that many of us engage in to track down references and something 

else that's important to realize, sometimes a reference form 

will get a response when a telephone inquiry will not, and there 

are instances where employers who use reference forms seem to 

get a better response rate.  And on that form you can indicate 

that the applicant has given permission to check the reference 

and waived their right to sue the former employee for 

disparagement or libel or slander.  So sometimes when a former 

employer sees that in writing, they're more likely to help you 

out in providing information. 

     There's a new tool I wanted to point out, web-enabled 

reference checks, and I gave you an example of one company that 

provides that service, but there are probably many companies 

that offer this kind of service.  In this example, it's called 

skill survey, a preemployment 360-degree assessment and what 

they do is they send out these online questionnaires to people 

that worked with the applicant so their coworkers, their 

supervisors, and so you get the views of more than one person, 

and the idea is to get you a fuller, more of a 360-degree 

applicant versus the view of one particular person.  The 

downside of this web enabled reference check is you don't have 

the ability to ask follow-up questions, and that would be true 

with a written reference as well, whereas if you did them on the 

phone or in person, you could ask as many follow-up questions as 

you'd like.  

     So tips for safe reference getting.  Always get permission 

to check someone's references, and I would encourage you to use 

authorization language at the time that someone applies for a 

position, so again, that language I provided at the beginning of 

the session.  Ask applicants if there's anyone they don't want 

you to contact, and if so, why.  Really good question to ask, 

because there may be situations where somebody don't want you to 

contact their current employer because that employer has a habit 

of treating harshly any employee they discover is looking for a 

better position, so it's important to ask if there's anyone you 

should not contact.  And the reason for that.  All right.  Some 

additional tips on reference-checking, I would suggest that you 

always check references that you verify information about 

education or past experience before you make any final job offer 

and keep in mind that people do lie on their job resumes and 

applications, so make sure if you have education backgrounds 

that that person has that background.  Follow up with any 

discrepancies, when they say they worked someplace for five 

years and the place says they worked two years, I think it's 

important to explain the discrepancy.  With references, get as 

many as feasible, so that may be two or three or four or five, 

and realize you may not be able to get information from 

everybody you contact.  Another is to be very skeptical of 

evasiveness from someone providing a reference and someone may 

not want to say something negative, they're concerned with 

perhaps the risks of providing a negative reference.  Another is 

that you insist that they provide relevant references.  You want 

to secure references and be able to contact people that are 

really going to be in a good position to give you information 

that will be helpful in making the appropriate hiring decisions, 

hiring the most suitable person for the person in your 

organization and avoid hiring someone who presents a danger, 

whose background or other reasons render them unsuitable to work 

in your organization.  If an applicant refuses to provide 

applicants, they should be considered disqualified or track down 

the applicants' most recent supervisors, look where they've 

worked, contact those organizations and ask someone at the 

organization to help you identify the supervisor of that 

applicant and try to talk to that supervisor.  Now, from time to 

time, people ask me, is it legal to check a reference that was 

not provided and the answer is generally, yes.  You may contact 

someone whose name was not given to you as a reference and 

certainly that position is going to be bolstered by that 

permission that you've obtained through the application process. 

     On this next slide, I've listed some telephone reference 

checking tips and some reminders here.  The first is to pay 

attention to what's being said as well as how it's being said, 

if they're silent and you ask a question, and they're silent, 

don't try to fill that void, use it to your advantage.  The 

person on the other end of the phone may give you more 

information if you let that silence continue.  Always remember 

that you can ask for additional references to supplement any 

information provided and you're talking about two steps, looking 

to verify information and look to find out about the applicants' 

performance and developmental issues, how did they do in their 

job, how well did they perform on the job, and again, that's 

going to give you some indication of how well they might perform 

in your organization.  And never fill in the blanks with 

assumptions.  This is a mistake that many people make when 

they're checking references, if they say the person did fine, we 

assume fine meant well or exemplary, and we extrapolate.  If you 

don't understand, say so.  Don't assume.  So I have reference 

questions, what's your relationship, how does the applicant 

react under stress.  This is third question is very important, 

are there any roles or situations in which you would avoid 

placing the applicant.  Really, really important to ask.  That 

can help you identify red flags, conditions for which he is 

unsuitable or has proven himself to be unsuitable.  What 

suggestions or comments would you have for the new supervisor.  

Great question to ask.  Then on my next slide, I have more 

sample questions as we're getting to the end of the time 

together, how did the last performance review go and one is to 

ask the former employer to read portions of the performance 

view.  Why not ask them to read verbatim some of the information 

that was on the applicant's most recent performance review so 

you get a sense right from the supervisor's words or mouth how 

that person did on the job.  So that's a great technique for 

getting very detailed information.  And another question is, 

what other people can I call about the applicant. 

     All right, the last topic here is criminal history 

background checks.  If you decide to use them as a tool, 

remember, you have a toolkit available, decide what your 

disqualification criteria are before you order a background 

check.  A big mistake people made is to order the criminal 

background check and once provided with rap sheets or whatever, 

how to interpret that information.  You want to make sure that 

your process complies with the Fair Credit Reporting Act, and 

that's the law that specifies what you must do if denial of 

employment results from the results of a background check, and 

it's not just credit reports, it's also criminal history 

background checks.  So this is an important consideration, you 

want to make sure you're in compliance, and it's certainly an 

area that if you want to follow up with me directly, I'd be 

happy to point you to some resources.  The second bullet point 

on the screen is that a growing percentage of employees are 

using the services of private screening firms instead of going 

to the state records repository in your state.  The downside of 

going to your state, it can take a longer period of time.  

Sometimes it's free, but the private checking companies tend to 

process background checks very quickly and at reasonable rates, 

so many of the nonprofits I've been working with have shifted 

where they used to go to the State's criminal history repository 

and now they go to the big firms that conduct criminal history 

background checks.  Just so you understand the difference, these 

private firms have their own data bases.  They don't have the 

F.B.I. database, they build their own proprietary database and 

that's what they're checking when they check the name and social 

security number.  So there is a difference between a private 

check and a government check, but private checks tend to be 

cheaper from pastor.  We have a minute remaining.  Is that in 

November 2010, Massachusetts became the second state after 

Hawaii to prohibit private employers from asking job applicants 

about their criminal records on an initial written application 

and this legislation is being referred to as "ban the box" 

legislation, meaning that it's prohibited -- you're prohibited 

from asking a question about whether someone has a criminal 

history on an initial employment application.  So far, these 

laws have only been adopted in Hawaii and Massachusetts, but 

many are waiting to adopt the background check until they're 

ready to make the offer of employment.  As is true in other 

areas of employment, consistency is very key.  And you should be 

looking at making sure that you have procedural consistency 

throughout, treating people in the same position, using the same 

people for the job and using criteria consistency within certain 

job groups.  If you prohibit criminal offenses for a particular 

position in that, you're applying that to all applicants for 

that particular position. .  So that was the -- concludes the 

formal remarks I wanted to make, I look forward to your 

questions in the remaining programs in this series.  

     >> THE OPERATOR:  Do you have any audio questions you'd 

like to ask at this time, you can press zero, then one on your 

telephone keypad.   There appear to be no audio questions.  

Mr. Fuchs, do you have any web questions?  

     >> TIM FUCHS:  Yes, thanks, Julie.  This is very similar to 

the question I asked.  I wonder if it was actually written 

before I had asked it.  Why don't we, because it's our only 

question, and then we'll be through the Q and A.  Dorothy is 

wonder if it would be acceptable to ask a person to describe 

their work with persons with disabilities in the interview. 

     >> PRESENTER:  Yes, and I would respond to that in a 

similar way that I responded to your question earlier, I think 

it would be acceptable to ask that question if you laid the 

ground work and explained the reason for it.  A reason to ask 

that is that your organization is not only service-focused but 

mission-focused and you've found you have great success with 

employees who buy into and embrace the full mission of working 

with people with disabilities and you wonder if that person has 

experience.  Where it would not be acceptable to ask that 

question, if that's your way of finding out if a person has a 

disability.  And one way to gauge whether the question is being 

misused is to look at the answers you've gotten in the past.  If 

the last ten times they have indicated, "well, I - have a 

disability," then you're going to get a sense that this is 

leading someone to acknowledge their own personal disability, 

whereas the last ten times you've asked that, most people say, 

"absolutely, let me talk about my experience working with 

consumers with disabilities."   I think you can reflect back on 

the answers you've gotten to see if this question is eliciting 

information about someone's commitment to -- to your mission, 

familiarity with your mission, familiarity with your consumer 

group versus whether this is perceived as a way to ask somebody 

to disclose whether they have a disability.  

     >> TIM FUCHS:  Okay.  Great.  And Mildred asks whether you 

have referrals to private reference checks companies. 

     >> PRESENTER:  There are a number of companies that conduct 

private background checks.  Two are Lexusnexus, which bought out 

another company, but there are many others.  One thing I would 

suggest, if you are searching online for background check 

providers, one is to ask your insurance company whether they 

recommend any background check companies or whether they have a 

special discount four their insureds.  If they prior a criminal 

background check, many of the big carriers do.  So definitely 

ask your insurance company for a referral.  If you're trying to 

find a company on your own to look at their pricing and 

availability, make sure you ask them whether they maintain their 

own proprietary database and I think it's important to know 

whether you're telling about an Inteli corps or Lexus nexus or 

whether you're dealing with a company that is just buying those 

background check services and offering them to you at a retail 

level, but they're buying them on a wholesale level.  So those 

are questions I would ask, but make sure you know whether your 

insurance company offers discounts for working with certain 

providers.  

     >> TIM FUCHS:  That's the end of our questions, which will 

bring us to the end of the presentation for today.  Melanie, I 

want to thank you so much and let everyone know that Melanie, 

believe it or not, has a cold, and I'm blown away she did such a 

great job and kept things going for 90 minutes when you're under 

the weather.  So thank you very much.  This is, of course, first 

in the series of four.  I want to thank everyone, including 

Melanie, for their patience last week.  We're back on schedule, 

all will make place as scheduled, and if we can go back one 

slide, I want to remind you, the evaluation form, for those on 

the Webinar, that's a live link and you can click on that 

evaluation form, and for those on the phone, you'll find the 

eval part 1, and folks, I promise, it's short and easy to 

complete.  We want to know what you think.  And we will talk to 

you March 16th.  Melanie, thank you for being here.  

     (End of session at TIME.) 4:36 p.m.

